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(b) Withdrawal and substitution of im-
migration judges. The immigration 
judge assigned to conduct the hearing 
shall at any time withdraw if he or she 
deems himself or herself disqualified. If 
an immigration judge becomes unavail-
able to complete his or her duties with-
in a reasonable time, or if at any time 
the respondent consents to a substi-
tution, another immigration judge may 
be assigned to complete the case. The 
new immigration judge shall famil-
iarize himself or herself with the 
record in the case and shall state for 
the record that he or she has done so. 

[62 FR 10367, Mar. 6, 1997, as amended at 63 
FR 27829, May 21, 1998; 63 FR 39121, July 21, 
1998; 64 FR 25767, May 12, 1999] 

§ 1240.42 Representation by counsel. 

The respondent may be represented 
at the hearing by an attorney or other 
representative qualified under 8 CFR 
part 1292. 

§ 1240.43 Incompetent respondents. 

When it is impracticable for the re-
spondent to be present at the hearing 
because of mental incompetency, the 
guardian, near relative, or friend who 
was served with a copy of the order to 
show cause shall be permitted to ap-
pear on behalf of the respondent. If 
such a person cannot reasonably be 
found or fails or refuses to appear, the 
custodian of the respondent shall be re-
quested to appear on behalf of the re-
spondent. 

§ 1240.44 Interpreter. 

Any person acting as interpreter in a 
hearing before an immigration judge 
under this part shall be sworn to inter-
pret and translate accurately, unless 
the interpreter is an employee of the 
United States Government, in which 
event no such oath shall be required. 

§ 1240.45 Postponement and adjourn-
ment of hearing. 

After the commencement of the hear-
ing, the immigration judge may grant 
a reasonable adjournment either at his 
or her own instance or, for good cause 
shown, upon application by the re-
spondent or the Service. 

§ 1240.46 Evidence. 
(a) Sufficiency. A determination of de-

portability shall not be valid unless it 
is found by clear, unequivocal, and con-
vincing evidence that the facts alleged 
as grounds for deportation are true. 

(b) Use of prior statements. The immi-
gration judge may receive in evidence 
any oral or written statement that is 
material and relevant to any issue in 
the case previously made by the re-
spondent or any other person during 
any investigation, examination, hear-
ing, or trial. 

(c) Testimony. Testimony of witnesses 
appearing at the hearing shall be under 
oath or affirmation administered by 
the immigration judge. 

(d) Depositions. The immigration 
judge may order the taking of deposi-
tions pursuant to § 1003.35 of this chap-
ter. 

§ 1240.47 Contents of record. 
The hearing before the immigration 

judge, including the testimony, exhib-
its, applications, proffers, and requests, 
the immigration judge’s decision, and 
all written orders, motions, appeals, 
briefs, and other papers filed in the 
proceedings shall constitute the record 
in the case. The hearing shall be re-
corded verbatim except for statements 
made off the record with the permis-
sion of the immigration judge. In his or 
her discretion, the immigration judge 
may exclude from the record any argu-
ments made in connection with mo-
tions, applications, requests, or objec-
tions, but in such event the person af-
fected may submit a brief. 

§ 1240.48 Hearing. 
(a) Opening. The immigration judge 

shall advise the respondent of his or 
her right to representation, at no ex-
pense to the Government, by counsel of 
his or her own choice authorized to 
practice in the proceedings and require 
him or her to state then and there 
whether he or she desires representa-
tion; advise the respondent of the 
availability of free legal services pro-
grams qualified under 8 CFR part 1003 
and organizations recognized pursuant 
to § 1292.2 of this chapter, located in the 
district where the deportation hearing 
is being held; ascertain that the re-
spondent has received a list of such 
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